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Droughts and Deserts 
A report on the immigration legal aid market 

By Dr Jo Wilding 
 
The aim of this report is not to ’bash’ any organization or entity involved in the legal aid or 
asylum system but rather to demonstrate where problems have arisen and to propose ways 
forward, taking a systemic and holistic view that facilitates all parties obtaining the value they 
need from the system.  

Key Takeaways 
 
 Demand and supply are misunderstood at policy level, which has caused not only 

advice deserts (where there are no legal aid providers at all) but also advice droughts 
(where there appears to be a supply but clients cannot access advice or 
representation).  

 Funding – the standard fee is inadequate for high-quality work, across all branches of 
the legal profession. 

 Quality, financial viability and clients’ access to justice – high-quality providers 
reconcile quality and financial viability by reducing access for clients or by prioritizing 
work which is paid at hourly rates 

o Some providers cap the amount of work done on cases at the amount they will 
be paid on the standard fee – they avoid exceeding that level due to a risk of 
not being paid; financially sound but the lack of detail is said by practitioners, 
judges and support workers to harm the overall case 

o Poor-quality providers are protected in the market – clients lack information 
when they choose a provider and are prevented from changing if they discover 
the existing one is of poor quality 

 Market failure – there is already a market failure in immigration and asylum legal aid, 
both in terms of geographical availability of services and the ability to ensure adequate 
quality  
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What is the ‘supply-side’ of the market? 
 
Legal services in immigration and asylum are not ‘reserved’ to solicitors, barristers and legal 
executives, but it is a criminal offence to give immigration advice unless either exempt, by 
virtue of one of these professional qualifications, or registered with the Office of the 
Immigration Services Commissioner (OISC). 
 
Out of a total of 16,435 barristers in practice in 2017, around 700 declared immigration as 
one of their main practice areas. These numbers suggest that the specialist immigration bar 
is comparatively tiny.  

Demand 
What is demand? 
Demand arises in two main stages – demand from the potential clients who would like the 
lawyer to take on their case (‘potential-client demand’), and demand from existing clients for 
services on their open cases (‘in-case demand’). It also arises in two main types: value 
demand (for what the service is supposed to do) and failure demand (any work required 
because the value demand has not been met or the purpose of the system has not been 
achieved).  
 

Drivers of potential-client demand 
 The main driver of potential-client demand for asylum legal advice is the arrival of 

people wishing to claim asylum. The UK government’s policy of dispersing asylum 
applicants on a no-choice basis throughout the country, since 2000, largely 
determines where in the country potential-client demand manifests. 

 A second driver of potential-client demand is immigration detention and the number 
of people detained. Legal aid remains available for detention cases (regarding liberty, 
though not for the detainee’s substantive case, unless it falls within the scope set out 
in LASPO 2013). 
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 A third driver of potential-client demand is ‘fresh’ asylum claims. These are 
applications made after a first application has been refused and any appeal rights are 
exhausted. They cannot be made without new evidence which, taken together with 
the material previously submitted, creates a ‘realistic prospect of success’ 
 

Exponential increase in complexity 
 The nature of asylum means that cases are often difficult to evidence, and evidential 

requirements are constantly shifting 
 The politicised nature of the issue means that frequent changes to law and policy, 

often aimed at imposing a harsher regime on migrants, drive legal challenges which 
have to deal with the lawfulness of policies and other provisions 

 The UK’s precedent-based legal system requires legal argument about previous cases, 
not only the law itself, and when precedent cases proliferate, complexity increases 

 

Evidential requirements 

 

The battle over policy and legislation 
There is a pattern of harsh new legislative and policy provisions or operational decisions being 
challenged in the courts and frequently declared unlawful. There are also examples of 
excessively harsh use of existing provisions. The case law also suggests a battle over 
interpretation, which can be observed upon analysis of cases involving the word ‘torture’. The 
definition of what constitutes torture and appropriate evidence has been constantly modified 
through policy, which led to multiple interpretations by the courts.  
 

Precedent proliferation 
Arising from the proliferation of policy material and legislation, and the resulting battle over 
interpretation, comes an increase in the number of precedent cases, or authorities, which 
each party’s lawyers need to cite in argument. 
 

The cost consequences of demand 
Cost may be: 

1) Generated, where there was no cost previously 
2) Escalated 
3) Shifted, to another body or individual within the system  

 
 

Example: sexuality-based claims 
In the past, the Home Office position had frequently been to accept that an applicant was 
gay or lesbian but to argue they could avoid persecution by relocating to an area where 
they were unknown and keeping their sexuality hidden. The Supreme Court decision in HJ 
Iran set the precedent that a person who was at risk of persecution on the grounds of 
sexuality could not be expected to return to their home country and be ‘discreet’ about 
their sexuality. Since then, the Home Office tends to dispute that an applicant is genuinely 
gay, which poses difficult evidential requirements since sexuality is not susceptible to proof, 
particularly when the applicant comes from a country where homosexuality is illegal. 
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The Fee Regime 
Standard fees and the incentive to cut costs 
The standard fee for asylum appeals work does not cover the work high-quality practitioners 
and organisations do on the case. Even if a case is factually simple and does not pose any legal 
challenges, completion will often take longer than the government estimates. The result of 
this was that high-quality lawyers lost money on every standard fee case they did. They 
subsidised this from other sources: grant-funding, wider charitable funding and non-legal 
work for the not-for-profits and private client work for barristers and firms.  
 

Judicial review 
All practitioners and organisations in the study said they were continuing to do judicial review 
work despite changes to funding which meant payment was at risk. Barristers usually won 
costs against the Home Office at inter partes or private rates, which enabled them to cross-
subsidise some of the losses from standard fee work. However, when claimant lawyers won 
costs against the Home Office, the delays in receiving payment for judicial review caused 
serious cash flow problems. Many barristers also explained that they avoided taking on 
judicial review work from certain legal aid firms which were known to have less robust ‘merit 
filters’. In that scenario the barrister would need to do more work to identify the possible 
arguments and evidence for judicial review. 

Market forces and quality control 
Protection of poor-quality providers 
When clients have a choice of legal aid lawyer, they will choose one which has a good 
reputation. Nevertheless, the existing system protects the market position of poor-quality 
providers in four main ways. 
 Clients with asylum legal aid cases are most often newly arrived, accommodated on a 

no-choice basis in a part of the country where there may be few or no legal aid asylum 
lawyers 

 
Example: Asylum and trafficking case 

Ms A, Vietnamese national, was trafficked to the UK for cannabis cultivation. She was 
arrested and deported back to Vietnam. She was then re-trafficked, this time to another 
Asian country, before arriving in the UK again. The Home Office accepted that Ms A had 
been trafficked from Vietnam twice but concluded that she was not a victim of trafficking 
‘for the purposes of the trafficking convention’ because she was not trafficked into the UK 
on the second occasion. When Ms A’s lawyers wrote to the Home Office, under the Pre-
Action Protocol for judicial review, the Home Office insisted on maintaining that flawed 
decision, meaning the lawyers had to apply for judicial review. That means the solicitor has 
to instruct a barrister to draft grounds for judicial review. The Government Legal 
Department (GLD) quickly recognized that the Home Office’s decision was legally 
indefensible. Meanwhile the asylum application was still outstanding. The costs had been 
increased by the delays, but the lawyers did not ‘bump up’ the work to escape the 
fixed fee scheme. 



 5 

 The auditing regime is largely unable to discern substantive quality – whether the 
advice given is correct, whether the instructions taken from the client are detailed 
enough, whether the lawyer does enough evidence gathering 

 Most asylum seekers do not complain about poor-quality representation – there is no 
legal assistance for the complaints process and most clients do not feel able to 
undertake it alone, even if they understand their right to complain 

 Clients cannot change to another legal aid provider unless they have been through the 
complaints process and had a complaint upheld 

Driving down quality 
If fewer high-quality services are put into the market, while the same or a higher number of 
poor-quality ones are performed, the overall quality in the market goes down. The LAA’s 
position as a monopsony purchaser allows them to use this power to drive down prices and 
impose other terms but does not use it to distinguish on grounds of quality, either in terms 
of access to the market or contract terms.  

Supply 
Advice deserts and droughts 
Advice droughts are areas which do not show up as ‘deserts’ on the map but where supply is 
unavailable or severely limited in practice because there are unused matter starts in the 
geographical area, but in practice this is not accessible because providers have no (or limited) 
capacity to open new cases.  
Recommendations: 
 Implement a system for monitoring and mapping potential-client demand, which 

focuses on functional capacity and not unused matter starts 
 Consider removing the concept of matter starts from future contracts 

Supply in detention 
Legal advice in detention is provided through Detention Duty Advice rotas.T he new contracts 
awarded in Autumn 2018 show that a much larger number of firms than before is involved 
with provision at each detention centre, the vast majority of which have no prior experience 
in doing detention centre advice work. This is of concern because detention centre work is 
often very different in nature from non-detained work. New providers may not only lack the 
skills and expertise when they enter the market, but may also be unable to build up that 
expertise with so little detained work. Meanwhile the experienced detention providers are 
likely to become deskilled in the detention context: one has gone from 50 down to six rota 
weeks per year, meaning many staff will no longer do any detention centre work. 

Conclusion  
The ‘market’ as a mechanism is failing to control for quality or to ensure adequate availability 
of asylum legal aid services. This market failure is caused by the way in which the market is 
structured and managed. The monopsony purchaser holds much of the power and also bears 
responsibility for managing the market so as to avoid market failure.  
 
There is an urgent need for policy which takes a whole-system view and differentiates by 
quality, supporting the high-quality providers, and sanctioning or excluding poor-quality ones. 
Demand and supply have been misunderstood at policy level. There is an important difference 
between notional supply (unused matter starts) and functional supply (providers’ capacity to 
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meet potential-client or in-case demand). If there is not to be a catastrophic market failure, 
policy-makers will need to make changes which support those lawyers and organisations that 
wish to continue (or resume) providing good-quality legal aid services. 
 
Targeted recommendations on an issue by issue basis are provided in the full report.  


