
The impacts of self-represented litigants on civil and administrative 

justice: Environmental scan of research, policy and practice below? 

LIP Network Overview 
 

This report was written by the Australian Centre for Justice Innovation at Monash University 

in October 2018 by team members Dr Liz Richardson, Dr Genevieve Grant and Dr Janina 

Boughey. The report was commissioned by the Australian Institute of Judicial 

Administration. The core basis of the report was to: 

 Synthesises the findings on self-represented litigants (SRLs) from major reports and 

research studies since 2012. 

 Present an analysis of the evidence on the prevalence, impact and outcomes of SRLs 

in Australia and New Zealand, based on available court and tribunal data. 

 Provide an overview of leading practices in SRL policy and programs in Australian and 

New Zealand courts and tribunals and discuss the evidence of their effectiveness. 

 Provide an updated and clearer picture of self-represented litigants and the justice 

system.  
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What they already know 

There are many assumptions made about SRL and there are many overlapping reasons as to 

why they are self-representing but the main factor is that most SRL come from a socially 

and/or economically disadvantaged group. Many feel out of place trying to navigate their 

way through the justice system and have difficulty understanding the procedural and legal 

requirements and have challenging interactions with tribunals, judges and Courts. There is a 

perception amongst judges that SRL’s cause difficulty/take up more time and this may 



infringe fair hearings from taking place. There also becomes a blurred line between 

providing legal information and giving advice.  

 

ACJI 2012 Review 

In 2012, ACJI published a comprehensive review of SRL’s in the Australian federal civil justice 

system which comprised of a literature review and final report identifying a range of 

research gaps and opportunities. One of the key findings of this report is the various duties 

and obligations that SRL’s owe the Court and Administrative justice system as they lack a 

legal representative. This may include acting honestly, have a proper basis for making a 

claim etc. These duties may be impede due to the limited legal and procedural knowledge of 

SRL’s. The perceived rise in SRLs is mostly due to the legal aid cuts and the increased legal 

costs. There is a tension between ensuing access to justice for SRL’s and complying with 

Court rules (Toy Cronin). Since the ACJI report more data has emerged in this area since 

then. 

Two major reports on access to justice have emerged since the previous 2012 report: The 

Productivity Commission Access to Justice Arrangements Inquiry Report (2014) and the 

Victorian Government Department of Justice and Regulation Access to Justice Review 

(‘VAJR’) (2016). 

Both of these reports noted that more must be done to accommodate SRLs including draft 

all court and tribunals forms in plain language, ensure staff assist self-represented litigants 

to understand all time critical events in their case, assess whether case management, 

present clear guidelines for judges and Courts on how to assist litigants, introduce more 

McKenzie friends- however more training is needed here. 

 

What needs to be done? 

 Cultural change in the way SRLs are perceived, to recognise that the vast majority 

are not reflective of the negative stereotypes;   

 Development of appropriate self-help information and tools;  

 Expanded access to advice and assistance for SRLs; and  

 Training and guidelines for court and tribunal staff, judicial officers and tribunal 

members to best deal with SRL.  

 Continuing research in this area, ACJI can assist with this.  

 Collating information from Australian and New Zealand Court and Tribunals to 

discuss and develop initiatives.  

 Fundamentally, more education and training of Courts, Judges and Staff and 

ensuring that self-representation is easy to manage (using appropriate technology) 

and making access to justice available to all.  

 



Methodology 

Strategically review/environmental scan a range of recent and leading trends. Methods, 

outputs and data across government, industry and academic literature since 2012. The 2018 

report focuses on the impact of SRLs in Australian and New Zealand civil and administrative 

justice systems. However, the evidence also draws upon pivotal international source from 

the UK, Canada, Ireland and the US. The main aim of the ACJI is to use this report for policy 

and practice innovation.  

 

Addressing the key questions about SRLs  

 SRLs are more likely to be male, unemployed and come from a low income 

background, however each jurisdiction is different and other barriers faced by SRLs 

include coming from a non-English background or having a disability.  

 SRLs mostly self-represent because they can afford legal representation but some 

choose to self-represent because they are constrained by their circumstances. In UK 

there is a definitive link between cuts to legal aid and the rise in SRLs. Other reasons 

for self-representation include not wanting to pay a lawyer, Not trusting lawyers to 

represent them, no lawyer willing to act, time pressures had sacked their lawyers or 

had a previous bad experience with lawyers. Toy-Cronin described SRLs’ explanatory 

narratives as containing ‘multiple and overlapping reasons’ for self-representation. 

Toy-Cronin notes that most of these reasons and explanations are not entirely 

understood by judges or lawyers, believing them to be unreasonable.  

 Both MacFarlane and Toy-Cronin note that it was common for SRLs to have come 

legal advice/representation at some point in this case. Trinder argues that the 

pattern would normally begin with a lawyer before self-representing (running out of 

legal funds, dissatisfied with lawyers, lawyer made mistakes or was incompetent etc) 

or gaining some assistance from a solicitor outside of Court but self-representation 

in Court and beginning as a SRL but then becoming represented. However, the 

majority of SRL believed they could not do a better job than a lawyer and many were 

scared/overwhelmed by the process but had no choice.  

 Many SRLs suffer from stress and anxiety which is often worsened by the legal 

process. They often have no idea what to expect and the four main tasks that 

overwhelmed SRLs the most are: 

o commencing proceedings and filing paperwork, 

o Discovery, 

o Participating in hearings, and 

o The post-trial phase whereby enforcement or orders are obtained. 

 This anxiety and limited legal knowledge leads to many tribunal judges providing 

advice to the SRL. Most SRLs also report feeling anxious in front of judges, feeling like 

an outsider, experiencing hostility, moral judgement for not choosing a lawyer, being 

emotionally vested in the case, frustrations at the outcome of the case. 

 In a study of SRLs in a tenancy tribunal in Queensland, Robertson and Giddings found 

that the SRLs who were more effective and successful were those who ‘displayed 



positive attitudes, motivation and self-belief, and also exhibited certain abilities, 

such as organisation, research and preparation’ 

 

Figures 

The High Court of Australia reported a increased in SRL amongst civil cases in 2008 (572) to 

242 in 2012 due to the number of special leave applications by asylum seekers. The Federal 

Court of Australia reported 336 SRLs in 2011 also mainly in migration appeals and in 2017 

this number rose to 642. The Federal Circuit Court of Australia noted that between 2008-

2011 approx 36% of cases at least one party did not have representation. In New Zealand in 

2009 numbers of SRLs varied between 7 and 17 percent depending on regional location. 

Grainger has suggested that SRLs do not appear to be as common in New Zealand as in 

Australia due to parties’ ability to access legal aid and lower legal costs. 

Judges usually take FOUR main approaches to SRLS 

 treat them as if they were a trained lawyer, 

 give some guidance about what topics the SRL should discuss, 

 give guidance and also formulates/leads questions for the SRL to explore, or 

 the judge takes over the cross examination completely, devises and delivers the 

questions. This calls into questions the fairness and impartiality of the judge.  

This problem also stretches to the opposing party’s lawyers/Court staff whereby they often 

have to assist the SRL in preparation and lodging court documents and have to address 

irrelevant issues formed by the SRL case. In Canada, Macfarlane also reported that court 

staff find the distinction between legal information and legal advice the most difficult 

problem when dealing with SRLs- this is something that desperately needs to be provided 

on what the CAN and CANNOT advise upon. The pressures faced by SRL often flow onto the 

court staff.  

 

Leading practices in the SRL policy and programs in Australian Courts and Tribunals 

1. There needs to be a cultural change in the way SRLs are perceived and the engrained 

stereotypes that are currently in our international justice system (Toy-Cronin). 

MacFarlane outlined 10 Action Steps that should be/are currently being adopted in 

Canada, the main emphasis of these 10 Steps was to change our perception on SRLs, 

recognise there are rising numbers of self-representation, listen to SRLs, enhancing 

information made available to SRLs, inform judges of the problems facing SRLs, 

integrate new knowledge into legal education and training, further research is 

needed on the social impact of SRLs e.g. mental health and fundamentally, 

rebuilding public trust within the Canadian legal system.  

2. In Australia, Weybury noted that there are three ways to respond to SRLs including: 

taking measures to actually get litigants represented (least likely due to cuts to legal 

aid and decline in pro bono lawyers), educating litigants on legal procedures, making 

the system easier for litigants to proceed without representation. For the last two 



points, more training is needed of judicial officers, court staff, using technology for 

easy access/assist, better use of ‘support people’ for SRLs, creating a friendlier space 

for linguistically diverse applicants.  

3. A range of self-help approaches in the Court have been adopted to aid SRLs 

including: User friendly and easily comprehensive Court and Tribunal websites (this 

is something that has already been adopted widely in America). Examples of 

improved website design include Fair Work Commission, Queensland and Civil 

Administrative Tribunal and Supreme Court of Victoria. However, the environmental 

scan undertaken for the report has noted Australia and NZ have failed to meet these 

standards with text being difficult to read and understand, difficult undefined legal 

terminology and lack of visual aids and self-help videos, self-help handbooks.  

4. Online services such as LiveChat, e-filing documents and online Court payments.  

5. The Supreme Court of Victoria has designed its own SRL Co-ordinators that provide 

procedural and practical advice, information on alternative methods in solving a 

dispute, referrals. This has been very successful.  

6. VCAT self-help centre pilot programme designed in 2015/16 involving Monash 

University students offering on the sport support to SRLs.  

7. Organisations assisting SRLs fall into three categories: prevention strategies, help 

with information and advice on how to self-represent, organisations focusing on 

providing free legal advice. 

8. Overseas and in Australia a systemic change has been the implementation of 

McKenzie friends. While courts have accepted that SRLs may use a McKenzie friend, 

there are limitations on what they may do and they must not be disruptive or delay 

proceedings.  

 

The report notes that in the United Kingdom there are many online resources on offer to 

help aid SRLs but these are mainly directed at professionals working with SRLs rather than 

the SRL themselves such as the National Self Represented Litigants Project in Canada.  

It highlighted the work done by the Litigant in Person Network noting that its main aim is to 

provide an online platform to connect a wide range of people with the common goal of 

improving access to justice. It signposts, connects and engages with research, information, 

advice and expertise. The Litigant in Person network website appears to be aimed at 

connecting people working in the civil justice system, advice agencies or researchers 

working in this area, rather than providing direct resources for SRLs. 

AdviceNow is a partner of the Litigant in Person Strategy that provides legal and practical 

advice for people going to or thinking about going to court without a lawyer. Royal Courts of 

Justice Citizens Advice Bureau is also a partner and has been providing services for SRLs 

within the RCJ since 1978. It provides information, advice, information leaflets in plain 

language on alternatives to court, first steps, starting your claim and the process of 

representing yourself.  

 


