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Using the law to address unfair systems: A case study on the Personal 

Independence Payments legal challenge 
 

This report was written by Dr Lisa Vanhala of The UCL Department of Political Science and Dr Jacqui 

Kinghan of The UCL Centre for Access to Justice. The research was funded by The Baring Foundation 

and Lankelly Chase. This report focuses on a case brought by claimant ‘RF’ and led by the Public Law 

Project (PLP) to challenge the Department of Work and Pensions (DWP’s) discriminatory changes to a 

disability benefit known as PIP (personal independence payments). The core basis of the report was: 

 Who was involved in the legal challenge and who wasn’t and why?  

 What were the key strategic decisions in pursuing this legal case? 

 What forms of explicit and implicit collaboration emerged over the course of the legal 

intervention?  

 What are the benefits and what are the risks of collaboration (whether implicit or explicit)? 

How can these risks be anticipated and managed? 

 What, if any, systemic change can be described as arising from the case? 
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Introduction 
In 2017, an individual known as RF brought legal action to challenge the DWP’s discriminatory changes 

to a specific disability benefit. She was represented by a solicitor employed by the legal charity Public 

Law Project (PLP). The benefit system being challenged – Personal Independence Payments (PIPs) – 

was designed to help offset some of the costs of living with a disability. New guidelines introduced in 

March 2017 by the DWP stated that mental health claimants whose mobility is limited due to 

“psychological distress” were in effect barred from gaining the mobility component which is important 

in facilitating independence and inclusion. In its judgment on 21 December 2017 in RF v the Secretary 

of State for Work and Pensions, the High Court ruled that the regulations introducing the March 2017 

changes were unlawful because they “blatantly discriminate” against people with disabilities in breach 

of the Human Rights Act 1998. This report will provide an in-depth analysis of the litigation process, 

as well as extrapolate key lessons about the effectiveness of strategic litigation as a way of addressing 

injustice and disadvantage.  

Methodology 
Data Gathering 

Staff at Public Law Project, the claimant in the case, individuals with an interest in the outcome of 

the case, barristers involved at various stages, representatives from other organisations, 

representatives from the Department for Work and Pensions, representatives from other relevant 

stakeholder organisations to consider the impacts of a legal case from an external perspective. 

Data Analysis 

1) Process tracing 

2) Document analysis 

3) Counter-factual analysis 

4) Case study justification – a ‘least likely’ case: 

a. The report outlines the many pressures that taking a legal challenge places on 

(potential) claimants 

b. The disability and mental health sector does not tend to have one organisation that 

takes the lead in using legal tactics 
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c. The financial costs to the defendant in losing this case and ensuring that those 

individuals with mental health conditions be treated fairly were not negligible 

Background 
As a result of a state reform attempting to create a more ‘dynamic benefit’ that would take account 

of individual circumstances and the impact of disabilities on people’s lives, The Department for Work 

and Pensions (DWP) started to replace Disability Living Allowance (DLA) with Personal Independence 

Payment (PIP) from April 2013. PIP helps towards some of the extra costs arising from a long term ill-

health condition or disability.  

How it works 
Applicants are evaluated by health workers from the private firms Atos or Capita, who forward their 

assessments to a DWP decision maker. Applicants receive scores on ‘daily living’ and ‘mobility’. Each 

component can be paid at one of two rates, either the standard rate or the enhanced rate. Limited 

ability to carry out the component will lead to the applicant receiving the standard rate. Severely 

limited ability to carry out the component will lead to the applicant receiving the enhanced rate. To 

get the mobility component of PIP, the applicant must have a physical or mental condition that limits 

her/his ability to plan/follow journeys and to move around. 

The problem 
 High levels of concern about the ability of contractors to conduct accurate assessments and 

that these might even be deliberately misrepresented in order to deny claimants benefits 

 65 per cent of those who appealed against rejected PIP claims saw the decision overturned by 

judges 

 In 2017, the DWP introduced regulations to reverse the effect of two Upper Tribunal 

judgments relating to the PIP eligibility criteria 

 The rules on access to the mobility component for people unable to undertake journeys due 

to “overwhelming psychological distress” were tightened  

 Broader context where the UK government faced criticism for its austerity and poverty-related 

policies, and failure to comply with the UN Convention on the Rights of Persons with 

Disabilities (UNCRPD) 

The legal case 
The claimant in the case (RF) had been diagnosed with severe mental health impairments. RF often 

cannot leave her home and when she does travel she experiences panic attacks and overwhelming 

distress. RF was denied the PIP mobility element and pursued a legal challenge by way of judicial 

review. This legal challenge needs to be understood as one part of a longer campaign by civil society 

organisations that had been working on the injustices underlying the PIP regulations as a policy issue. 

Claims brought in court 
 That the regulations were discriminatory and violated the European Convention on Human 

Rights 

 That the Government did not have the power to make the regulations as they fell outside the 

scope of the legislation upon which they rested 
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 The Government had failed to consult on the regulations and the new changes had not been 

fairly presented in the consultation process  

The involvement of organisations such as PLP and Mind at such an early stage in terms of identifying 

problems with the regulations, as well as their collaborative efforts in objecting to the proposed 

changes via RF’s litigation, played a key role in persuading the court as to the unlawfulness of the 

consultation process. The judge found that the regulations could in no way be objectively justified, 

and were manifestly without reasonable foundation. The claimant succeeded on all three grounds. 

Identifying the injustice 
The aim of this section is to clarify the link between an injustice to a legal grievance and to showcase 

how organisations collaborated in identifying the issue and some of the pathways to litigation. 

Identifying the problem with the regulatory changes 
For research participants that work in the mental health or disability sector the problems with the 

2017 changes to PIP were obvious well before the regulations came into force. 

 For some Deaf and Disabled People’s Organisations (DDPOs) challenging negative 

developments in legislation has been a core part of their work over the last decade 

 Being tapped into the welfare/ benefits changes helps identify the issue early on. 

 Organisations also heard about the issues in a bottom-up way through their service-users 

and/or staff members who were facing this discrimination and exclusion in their own lives 

 A perceived failure of DWP to engage with civil society and welfare benefits organisations 

about the impact of policy changes on the ground 

 Little parliamentary scrutiny due to the changes’ being adopted by way of negative resolution 

in February 2017 

Civil society awareness of the issue  
The research shows that because of PLP’s strong networks the issue was put on their radar through 

three separate channels by different organisations:  

1) Inclusion London’s Disability Justice Project 

2) The Equality and Human Rights Commission 

3) The mental health charity Mind 

The claimants’ path to PLP 
The two original claimants found their way to PLP via different routes: one claimant had seen and 

heard that Disabled People Against Cuts (DPAC) was interested in identifying those who would be 

affected by the changes, the other was in touch with staff at MIND. 

Challenges for would-be litigants 

 Potential cost risk 

 Awareness that ‘even if you win this battle you may lose the war’  

 The enormous burden of taking on a public authority in a David and Goliath-type adversarial 

process  
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 Emotionally draining process – especially the additional burden that litigation posed for those 

with mental health conditions  

“What it came down to was that these are really difficult times to be living in […] well even if we lose, 

actually trying is enough. Just so people know that they are seen and they are worth fighting for.” 

Preparing for a legal challenge 
Taking a legal challenge requires expert analysis of the legal issues and questions at hand and these 

will differ from case to case. In this particular case, evidence of discrimination and a breach of human 

rights was key. 

Gathering evidence 
MIND: policy background, discussion of expert psychiatric evidence, explanation of enhanced and 

basic rate PIP mobility component, case studies, witness statements, expert evidence 

EHRC: guidance on domestic and international equality and human rights obligations 

Public Law Project: Witness Statements (Claimants SM and RF, National Autistic Society, Inclusion 

London, Revolving Doors, Disability Rights), Expert Report 

Funding 

The Oak Foundation, EHRC (initial advice proceedings), Legal Aid, WISH, Crowdjustice. 

Analysis of media coverage 
Using broad search criteria that included mainstream media outlets, third sector press, charity press 

releases, blogs and discussion forums approximately 30 directly-related and accessible (i.e. not behind 

a paywall) articles were identified, with a further 10 items of loosely related content included in this 

analysis. 

Most coverage was reactive to the UK Government’s post-judgment response in January 2018 with 

the announcement of the decision not to appeal the case. This is contrasted in particular with lower 

levels of coverage and discussion of the hearing and judgment itself in December 2017. It cannot be 

said conclusively that this was perceived to be a major decision until the government’s decision not 

to appeal.  

After litigation: the ‘legacy’ phase  
It is often difficult to define an endpoint to a strategic litigation process. In addition to conclusion of 

the costs stage of the litigation, often further substantive work is required to ensure compliance with 

the overall strategic objective of the case or even to check compliance with the court order. Further 

substantive implementation work can include further litigation, work with government and other 

stakeholders to develop lawful policy, guidance or systems, training and/or communications work. 

Hypothetical reasons for the government’s choosing not to pursue the Appeal: 

1) Perhaps the government accepted that the judgment was a correct statement of the law  

2) Weighing up of financial and political costs – an unattractive battle against a sympathetic 

group of beneficiaries 

3) Change in DWP leadership – Esther McVey becoming Secretary of State in early January 2018 

4) Public Profile 
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5) Political Context – little bandwidth for anything else with Brexit as a pressing issue  

Work with government following the case 
Having clear guidance was obviously an importance factor in ensuring the implementation of the 

judgment. Several non-DDPO organisations were approached directly after the government’s decision 

not to appeal to become involved in developing the guidance during the implementation phase of the 

legal decision. 

Awareness of the case  
 Several participants pointed to confusion in terms of implementing changes on the ground : 

hundreds of thousands of people affected ought to be contacted by DWP but the process to 

achieve remains unknown 

 The process for decisions on arrears and reassessment was not clear 

 Uncertainty for Tribunal judges using new regulations or implementing decisions 

 The assessment process for new claims has not changed for people with mental health issues 

Key Lessons 
For civil society organisations 

 Linking policy work and legal case work 

 Respond to relevant consultations and play a proactive role in the legislative process (or work 

with those that do) 

 Collaborate with other organisations working on or around the issue 

 Proactively develop a media strategy (even if that means doing no or limited media) around 

the case and be prepared for unexpected surges of press attention 

 Disseminate the decision to the wider sector 

 Anticipate how you will work with the Government to implement decisions and/or assist with 

draft guidance 

For lawyers working with claimants experiencing discrimination and disadvantage 
 Put aside sufficient time and resources to properly support claimants through the various 

stages of the litigation process 

 Be sensitive to what litigation demands of (but also offers) claimants who are at the heart of 

the case 

 Work with organisations who are best placed to give voice to those experiencing multiple and 

severe disadvantage 

 Reach widely across networks to gather submissions and expert evidence 

 Ensure supporters of the case are accommodated in the court hearing 

For funders 
 Civil society organisations require time and resource to respond to relevant government 

consultations and play a proactive role in the legislative process 
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 Lawyers working in civil society organisations have a distinct role to play 

 Accept there will be unexpected turns and endpoints in the litigation process 

 Anticipate the funding required after the litigation phase in order to implement the decision 

 Litigation has the potential to empower individuals to drive systemic change 

 


